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J UDGEMENT

IPER: DR, K, SHMJI, MEMBER (A)I

Present appeal has been preferred under Section 44 of
The l4aharashtra Real Estate (Regulation and Devejopment) Act,2016 (in

short "the Act') against the order dated 24th August 2021 passed by

learned Chairperson, I\4aharashtra Real Estate Regulatory Authority, (in

short "MahaRERA') seeking reliefs inter alia to quash and set aside the

relaxation given to the Respondent promoter to reFund the amounts paid

by Appellants after obtaining the Occupancy Certificate of the subject
project in Complaint No. CC001 000000000102.

2. Appellants are flat purchasers and Complainants before MahaRERA.

Respondent No.1 is a private Limited Company and Developer promoter,

who is developing a project at Anusaya Nagar, Tapovan Road, Dwarka ,
Nashik (in short 'said project'). Respondent No.1 is represented by its
Directors @ Respondent Nos. 2 to 4, Respondent Nos. 5 to 11 are stated

to be landowners of the project. For convenience, appellants, and

respondent nos.1 to 4 will be addressed hereinafter as Complainants and

Promoters respectively.

3. Brief backgrounds giving rise to the appeal: -

a, Complainant's case: Complainants booked flat no. 702 in building no.

C-1 in Promoter's said project for total consideration of { 43,I3,ZOOI_.

Complainants claim to have made cumulative payments of < 2Z,5g,L7g/_,

stated to be after taking loan of { 30 lakhs from HDFC bank. Agreement

for Sale was also executed on 16rh lvay 2016, wherein, clause 4 and 5 of
the agreement stipulate that promoter will deliver possession of the said

flat on or before 31st December 2017 subject to fufther reasonable
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extension of time based on certain force majeure events as set out in the

agreement.

b. On account of alleged failure on the part of promoter to deliver possession

of the booked flat within the agreed timeline, captioned complaint came

to be filed before MahaRERA in 2019 seeking direction to promoters /rfer
alia lo refund the entire paid amounts along with interest by withdrawinq

from the project including for certain penalty and costs.

c. Upon hearing the parties, learned Chairperson, MahaRERA disposed of the

captioned complaint on 29th May 2019 by freezing the list of allottees as

on that date and directed promoters inter alia to handover list of Allottees

of the said project to the complainants within thifi (30) days to enable

allottees to take an informed declsion pertaining to way forward in the said

project under Section 7/8 of the Act and as per MahaRERA order
No.8/2019 dated 29th March 2019 besides providing liberty to promoters

to seek approvals of Association of Allottees for order under Section 7(3)

of this Act as per MahaRERA order No. 7l217g dated 0gth February 2019

on revocation of registration of project for reviving and completing the said

project.

d. Aggrieved by this order of MahaRERA, complainants filed appeal in this
Tribunal, which was disposed of by consent of both the parties on 11th

lanuary 2021 by setting aside the impugned order dated 29th l4ay 2019
passed by I4ahaRERA and remanded the complaint for fresh hearing by
keeping the points and objections open to be decided on merits after giving

opportunities of hearing to both sides of the parties.

e. Upon hearing the parties, learned Chairperson, IvlahaRERA, passed the
impugned order dated 24th August 2021 by allowing complainants to
withdraw from the said project and permitting complainants. as being

entitled for refund from promoters of the entire paid amounts by
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complainants with interest from olstJanuary 2018 at prescribed rate under

the Act/ Rules with further directions/observalions inter alia thal ,,.... in

view ofthe mitigating circumstances beyond the control of the Respondent

and also to ensure that the said project is not jeopardised due to the

outflow of finances and is completed keeping in mind the interest of the

other buyers of the said project at largg it is directed that the amounts of
refund and the interest thereupon shal be paid by the Respondent to the

Complainant upon the Respondent obtaining occupation certificate (OC)

for the said Project. However, in case the Respondent so desires to pay

the same before obtaining OC, the period of interest calcu/ation shalt be

from 01.01.2018 up to date of refund of the entire amount together with

in te rest as a foresa id, "
. Aggrieved by the order, Complainants have preferred the instant appeal

seeking various reliefs including inter alta to quash and set aside the

relaxation given to respondents in the impugned order dated 24th August

2021 to refund the paid amounts after obtaining the occupancy certificate

of the project as elaborated herein supra.

Heard learned counsel for parties.

Complainants sought the aforesaid reliefs by submitting that,

a. Complainants have made all the timely payments as per the payment

schedules. On account of delay in project construction and resultant delay

in delivery of possession of booked flat, complainants sent legal notice to
respondent no.1 on 04th September 2019 pointing out certain illegalities

and irregularities committed by the promoters and considering the delay
in delivery of possession on the part of the promoters, captioned complaint

came to be filed seeking withdrawal from the project and for refund of the
paid amounts together with interest as enunciated herein supra. However,

[4ahaRERA has allowed the captioned complaint for refund as elaborated

4.
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above by permitting complainants to withdraw from the project and

directed promoters to refund the entire paid amounts to appellants with

further options to respondents for refund upon the receipt of occupation

certificate.

b. However, this option given to respondents for refund after the receipt of

the occupation certificate is not based on any submissions/ pleadings by

the respondents before MahaRERA. fu such, these observations have been

made in the impugned order despite the respondents have failed to file
written statements/ reply to the captioned complaint before MahaRERA.

This is evident from the observations made in para S of the impugned

order which shows as ".....5. The Respondent has not filed any reply/

submissions in both the complaints ln spite of time given to them til
30.03.2021. " Therefore, such conditional refund granted is violation of
principles of natural justice.

c. l.4ahaRERA ought to have appreciated the status of the progress of the

project and the further time needed for likely completion of project.

Factually, the project is still at very initial stage and looking at its

construction pace, there is no scope that the project is going to be

completed within a time frame. As such, project had got latest extension

up to December 2022 and in such circumstances, promoters will continue

to enjoy the hard-earned paid amounts of the complainants besides that
this legitimately entitled refund of amounts to complainants, and the paid

amounts will continue to be in unsafe hands.

d. MahaRERA ought to have appreciated that time space provided to
promoters for refund of the paid amounts is without any proper
justification nor with any supporting reasons.

:5:
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e. Even otherwise, the impugned order does not meet the ends of justice for
the complainants, who have been the victims of reckless and irresponsible

approach of promoters.

f. Considering above, learned counsel for complainants allottees urged that
the relief prayed in appeal be allowed by quashing and setting aside the
relaxation given to promoters for the refund of the paid amounts after
obtaining occupancy certificate of the project.

6. Per Contra learned counsel for promoters refuted the contentions of
appellants by submitting as hereunder: -

a. Appellants have challenged only the aspect of the impugned order to
refund with interest after obtaining the occupancy certificate of the project

because, the project is facing mitigating circumstances beyond the control

of the promoters.

b. However, no interference is warranted in the impugned order as

MahaRERA has correctly and rightly held that these mitigating

circumstances are beyond the control of promoters, which have caused

delay in completion of the project.

c. As such, the project has been severely delayed due to factors beyond of
the promoters including due to the dejay in grant of environmental

clearance, due to MpCBt stop work notice/ show cause notice dated 09th

April 2013, even though the project does not need environment clearance,

which has caused delay of more than 2 years and 7 months.

d. Promoters have not violated the terms of the agreement includinq the
clause 5 of the agreement, which speciflcajly permits extension of the
possession date on account of the delay in passing of orders by public

bodies/ government and due to factors beyond the control of the
promoters, such as introduction of GST. demonetisation, stop work notice
issued by the 14PCB/ delay in environment

6
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clearance was applied way back on 08th August 2012 itself even before the

issuance of the commencement certificate and much before the said

booking of the subject flat in January 2015. It is the Environment

Department and MPCB, who were responsible for the delay in project

completion. Such delays of more than 31 months could not have been

contemplated earlier. Hence, promoters are not entitled to be charged

interest under Section 18 of the Act by allottees for the said delay of 37

months on account of above said reasons beyond the control of promoters.

e. Promoters have been making genuine efforts for timely project completion.

Therefore, under the scheme of RERA, promoters, interests are also

needed to be safeguarded, if not, then the very purpose of the

development of the real estate sector wjll be defeated.

f. Complainants themselves changed their reliefs for withdrawal and refund

from earlier claim to continue in the project.

g. Complainants were aware of the status of the project more particularly

when they visited the project site in December 2014.

h. Possession date mentioned in the agreement is only a tentative possession

date. lvloreover, promoters are entifled for reasonable extension of time in

handing over the possession of the subject flat more particularly the delay

on account of the factors beyond the control of the promoters as

mentioned in clause 5 of the agreement, which are force majeure events.

N4ore specifically because such factors are very well known to
complainants. Since the complainants are fully aware of the condition no.

37 of the commencement certificate and the stop work notice was illegal

because the environment clearance was not required for the said project,

complainants have no right to object the relaxation granted to promoters

to refund with interest after obtaining occupation certificate.

i7 i
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i. Out of 104 Allottees in the project, only 3 allottees including the present

appellants had initiated such proceedings under the Act. Whereas the
project is progressing and the possibility of completing the project in near

future is a realistic possibility.

j. Complainants have failed to pay lnstalments due on completion of 10th slab

onwards despite being informed of the same and therefore, have no right

to initiate proceedings under the Act against the promoters.

k. Promoters have acted in bonafide manner and taken every possible step

within their control to avoid or to reduce delay.

7, Frcm the rival pleadings, submissions and documents placed on record by

the parties, following points arise for our determination in this appeal and

we have recorded our findings against each of them for the reasons to
follow: -

FINDINGS
Whether impugned order

inteference in this appeal?

calls for In the affirmative.

2 What order? As per flnal order

REASONS

Point. I and 2i Reliefs sought,

8. These points are interrelated, so have been considered together. It is not
in dispute that complainants have booked the subject flat in the promoters

said project in January 2015 and agreement for sale has also been executed

and registered on 16th l.4ay 2016. The project under reference is duly
registered before MahaRERA under the Act of 2016. According to the
agreement for sale, promoters have agreed to deliver the possession of the
subject flat on or before 31st December 2017 subject to reasonable

8
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extension as set out in the agreement. Therefore, appellants and

respondent nos. 1 to 4 herein are allottees and promoters respectively in

terms of the provisions of the Act 2016.

9. Reliefs status under Section 18: Admittedly, promoters have agreed to
deliver possession of the subject flats by 31* December 2017. But

indisputably, Promoters have failed to hand over possession of the subject

flat on or before 31st December 2017 as stipulated in the agreement and

thereby, promoters have failed to fulfill its contractual commitments.

10, Whereas, Section 18 of The Maharashtra Real Estate (Regulation and

Development) Act, 2016 (the Act), stipulates that in case of failure/delay in

delivery of possession and if, allottees wish to withdraw from the project

and demand refund, then, promoter shall be liable to return the amount

received by him with interest and/or compensation to the allottees. Relevant

abstract is being reproduced for ready reference.

"78, Return of amount and compensation. - (1) If the promoter falls to
complete or is unable to give possession of dn aparinent plot or building, _
(a) in accordance with the terms of the agreement for sale or, as the case may be,

duly completed by the date specified therein; or
(b) due to discontinuance of his business as a developer on account of suspension or
revocation of the registration under this Act or for any other reason,

he shall be liable on demand to the alloftees, in case the allottee wishes

to withdraw from the pmjed, without prejudtce to any other remedy avaitable, to
return the amount received by him in respect of that apartment, plot, building, as the
case may be, with interest at such rate as may be prescribed n this behalf inctuding

compensation in the manner as provided under this Act:

11. In the case on hand, promoters have failed to deliver possession as agreed

under the agreement and Complainants have sought to withdraw from the
project besides prayers for rcfund inter atia other reltefs mentioned in the

9

complaint



Appeal Na. A T00 1 0U0A000534 55

12, Accordingly, Complainants are entitled to get refund of money pajd by them

together with interest thereon at prescribed rate under Section 18 of the

Act. But, lvlahaRERA has directed in the impugned order that the amounts

of refund and the interest thereupon shall be refunded by Respondent after

the obtaining occupation certificate (OC) for the said project.

13, Learned counsel for promoters fufther contended that delay in project

completion and resultant delay in delivery of possession of the booked flat

was on account of the objections of environment department/l4 pCB, stop

work notice / orders, demonetization policy of Government etc., and the

said delay is on the part of the public bodies / government authorities etc.

According to the learned counsel for the promoters, these delays are beyond

the control of the promoters and cannot be attributed as deficiency of

service on the part of the promoters. Therefore, promoters cannot be held

liable for these delays. According to promoters, MahaRERA has righ y and

correctly held that refund of the paid amounts together with interest need

to be made only upon the receipt of occupation ceftificate keeping in view

of these mitigating circumstances being beyond the control of promoters,

which have caused delay in completion of the project by more than 2 years

and 7 months. Learned counsel further contended that Complajnants are

well aware of these mitigating circumstances. Thus, no interference is

warranted in the impugned order in this appeal and Ir4ahaRERA has righuy

decided to refund the paid amounts together with interest to Complainants

after obtaining the occupancy certificate of the project to avoid jeopardising

financial conditions of the project for the benefit of the other allottees. It is

also because only 3 out of 104 allottees in this project including the present

appellants have initiated such proceedings under the Act. promoters fufther
contended that project is progressing and the possibility of completing the
project in near future is a realistic possibility. Besides. promoters have not

:10: ,M,
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violated any terms of the agreement including its clause 5, which specifically
permits extension of the possession date on account of such mitigating

circumstances. Further submitted that possession date mentjoned in the
agreement is only a tentative date and promoters have acted in bona flde

manner by taking all possible steps within their control to avoid delay or to
reduce delay.

14, However, these contentions of the promoters are legally not tenable on

account of the followings; -

a. The Hon'ble Supreme Couft in para nos. 25 and 7g of its judgment in the

case of M/s, Newtech Promoters and Developers pvt. Ltd vs. State
of Uttar Pradesh & Ors, [2021 SCC Online 1044] dated l1rh
November 2021 has clarified that if the promoter fails to give possession

of the apaftment plot or building within the time stipulated under the terms

of the agreement, then, Allotteeb right under the Act to seek refund/ claim

interest for de/ay b unconditional & absolutq of unforeseen

events or stay orders of the Court/Tribural Relevant abstract is being

reproduced below for ready reference.

"25. The unqualified right of the Allottee to seek refund referred under Section
18(1)(a) dnd Section j9(4) of the Act is not dependent on any contingencies or
stipulations thereof. ft appeaE that the legislature has consciously provided
this right of refund on demand as an unconditional absolute right to the
Alloltee, if the Promoter fails to give possession of the apaftment ptot or building
within the time stipu/ated under the terms of the agreement regardless of
unforeseen events orstay orders ofthe Court/Tribunal, which is in either way
not attributable to the Allottee/home buyer, the promoter is under an obligation to
refund the amount on demand with interest at the rate prescribed by the State
Government including compensation in the manner provided under the Act wlth the
proviso that if the AllaXee does not wish to withdraw from the projee he shall be
entitled for interest for the period of delay titl handing over possession at the rate
prescribed. "

:11: "W,
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The proviso to Section 1g(1) contemptates a situation where the
Allottee does not intend to withdraw from the prqject. In that case, he is
entitled to and must be paid interest for every nonth of detay till the
handing over of the possession. It is up to the Allottee to proceed
either under Section t8(l) or under proviso to Section t8(l). The

case of Himanshu Giri came under the tatter category. The RERA Act thus
definitely provides a remedy to an Allottee who wishes to withdraw from
the POect or claim return on his investment,,,

b. In vjew of above, it has been held that the rights of Allottees under Section

18 of the Act are unconditional and absolute, regardless of unforeseen

events including any other reasons even the factors beyond control of the
Promoters and "It is up to the Altottees to proceed either under
Section 78(t) or under proviso to Section tg(l). -

c. The Hon'ble Bombay H jgh Court, in the case of (promoter company itselO

Neelkamal Realtors Suburban pvt Ltd. & Anr. Vs. ltnion of India &
Ors. [(2077) SCC Online Bom g3O2J in para 119, furthe r held that,, t4/hite

the proposal is submitted, the promoter is supposed to be conscious of the
consequences of getting the project reglstered under RERA. Having sutriclent
expenence in the open market the promoter is expected to have a fair assessment
ofthe time required for completing the project...,,.

Accordingly, it is evident that promoters are inheren y better equipped

about market related information and is structurally at advantageous
position in as much as the information about the said project updates are

concerned.

d. Timely completion of the project and consequent timely delivery of
possession of the subject flat is the contractual commitment of the
promoters and therefore, are not attributable to allottees. Therefore,
promoters continue to be legally liable to refund with interest at prescribed

rate for the delay in delivery of the procession without delay.

t2
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e. Provisions of the Act and law will prevail over the terms and conditions of
the agreement for sale. Therefore, the terms and conditions mentioned in
the agreement will not prevail and will not supersede over the provisions of
law, which clearly provides for absolute unqualified rights to allottees for
complete refund without any conditions attached there with, as has already

been determined herein above in the instant case. Accordingly, option
provided to promoters in the impugned order for refund with interest after
the receipt of the occupation certiflcate is legally not sustainable in the eyes

of law.

f. Party in breach, cannot take advantage of its own wrong: It is

pertinent to note that promoters have violated the statutory provisions of
Sections 18 of the Act by not delivering possession oF the subject flat within

the agreed timelines as per the agreement. The said delay being aftributable

to Promoters, they cannot deny the accrued rights under Section 1B of the

Act to Allottees on the very same ground for which, promoters themselves

are responsible for, especially because the rights so accrued to allottees

under Section 18 are unconditional, unqualified, and absolute. promoters

themselves cannot take advantage of their own deficiencres/ non_

performances and despite being pafty in breach, more particularly in view

of the judgement of The Hon'ble Supreme Court in the case oF

Kusheshwar Prasad Singh Vs. State of Bihar and Ors. [Supreme
Courtl Ctvil Appeal No, 7351 of 2000", Where in, it has been held
that -" It is settled principle of law that a man cannot be permitted to take

undue and unfair advantage of his own wrong to gain favourab/e

interpretation of law It is sound princlple that hq who prevents a thing
from being done shall not avait himsetf of the non-performance he has

occasioned. To put it differen y, ,b wrongdoer ought not to be permitted

to make a prolit out of his own wrong.

13:
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g. The Hon'ble Supreme Court has also Clarified papa 25 of its judgment in

the case of M/s. Newtech promoters and Developers pvt. ttd
(supra) that ",If app ears that the legislature has consciously provided this right of
refund on demand as an unconditional absolute right to the Allottee,,.

h. Careful perusal of the provisions of the section 1g of the Act further reveals

that; -promoter ". .....he shall be liabte on demand to the allottees, in case

the allottee wishes to wlthdraw from the project..........,

i. Accordingly, Promoters have no option but to refund the paid amounts

immediately on demand made by allottees and there are no such

discretlons / optjons, nor any choice conferred to promoters to make any

delay at all for effecting such refunds to allottees together with interest'..
Thus, rights so accrued to complainants under section 1g of the Act are not

only unqualified absolute statutory rjghts, which are required to be complied

forthwith on demands oF allottees without any discretion conferred upon

promoters. lYoreover, promoters are duty bound and it is incumbent upon

promoters to comply it, which cannot be delayed at all. As such, Section 1g

of the Act conferred upon the discretion to allottees for making such

demands and no such discretion has been given to promoters.

j. It is peftinent to note that in the instant case, even now the project is

fraught with all uncertainties resultanfly delivery of possession is still

uncertain. Moreover, the promoters continue to enjoy the paid amounts for

their own commercial gains by utilising these amounts. In this background,

it will be unfair for the allottees to continue to wait for uncertain times for
refund of their own paid amounts. which is stated to have been borrowed

by taking loan and continue to incur cost by paying interest to bank for that.
k. Moreover, it is distressing to note that, there is undue and inordinate delay

ln delivery of the possession of the subject flats despite payment of
substantial amounts by complainants after taking loan. As a result of this,

:14 k-
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complainants continue to be deprived of their legitimate enti ements for
the possession of the flat in time.

l. In the Judgment of the Hon'ble Supreme Court of India in the case of lvl/s.

Newtech Promoters and Developers pvt. Ltd. versus State of t/.p & Ors.

(supra)., tt has been observed with regard to some of the relevant

statement of objects and reasons as mentioned in para 11 are that ,,J1.

Some of the relevant Statement of Objects and Reasons are extracted as under: ,,

4...(D the functions of the Authority shatl inter alia, include -
(iii) to ensure compliance of the obligations cast upon the promoters, the allottees
and the real estate agents under the proposed /egislation.

m. It is also impoftant to note that the project has been registered under the

Real Estate (Regulation & Development) Act, 2016, which provides several

welfare provisions to protect interests of consumers including for greater

accountability towards consumers to inject greater efficiency, transparency

and accountability as contemplated in the statement of Objects and Reasons

of the Act. Regulation 39 of Maharashtra Real Estate Regulatory Authority
(General) Regulation, 2017 further stipulates inherent powers of the

Authority. It reads as under; -

"Nothing in the Regulations shall be deemed to limit or otherwise affect the inherent
power of the Authority to make such orders as may be necessary for meeting the
ends ofjustice or to prevent the abuse of the process of the Authority.,.

Similarly, Regulation 25 of f.4aharashtra Real Estate Appellate Tribunal, 2019

speaks about saving of inherent powers of the Tribunal; -

"25(1) Nothing in these Regu/adons shal be deemed to rimit or otherwise atfect the
inherent power of the Tribunal to make such orders as may be necessary for meeting
the ends ofjustice or to prevent the abuse of the process of the Tribunal.,,

It means the Regulatory Authority as well as the Appellate Tribunal have

inherent powers under the Regulations framed under RERA Act,2016 to
pass appropriate Orders, which are necessary to meet the ends of justice.

:15:
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n. In view of above, the refunds of the paid amount are already crystallised

and determined in the impugned order and the order has not been

challenged by the promoters. Thus, the refund together with interest must

be paid by promoters forthwith as has already been demanded by the
allottees.

15. In view of the foregoing and upon considerations of findings herein above

and after considering overall facts, circumstances and context of the case,

diligent analysis of the material on record and more particularly in view of
deficiencies and non-compliances on the part of promoters, besides their
contractual and statutory breaches on the part of the promoters under

Sectjon 1B of the Act, impugned order dated 24th August 2021 passed by

It4ahaRERA calls for interference in this appeal as determined herein above.

In these premises, complainants are entitled for refund of the paid

amounts forthwith together with interest at prescribed rate from the date
of receipt of payments forthwith without any conditions including wjthout
any options/choice/ whatsoever to promoters and refund need to be

effected without any condition of receipt of occupation certificate etc.

Therefore, the prayers of the complainants to quash/ set aside the
impugned order to the extent of providing ,'option 

to promoters for refund
of the paid amounts together with interest afrer the receipt of occupation

certificate" is permissible under the provisions of the Act. Thus, the
impugned order suffers from infirmities to this extent and warrants

interference in this appeal. Accordingly, we answer point nos. 1 and 2 and
proceed to pass order as follows; -

ORDER

a) Appeal is partly allowed.

b) Impugned order dated 24th August 2021 passed in Complaint No. CC

0060000000 00102 is modified as hereunder.

i 16:
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i. Following directions / observations provided in para 13 [final order] in

the operative part of the impugned order dated 24th August 2021

providing options to promoters for refund of the paid amounts to

allottees are quashed, set aside and accordingly stands deleted; -

"in view of the mitigating circumstances beyond the control of the
Respondent and a/so to ensure that the said project is not jeopardised

due to the outflow of finances and is compteted keeping in mind the

interest of the other buyers of the said project at large, it is directed that
the amounts of refund and the interest thereupon shalt be paid by the

Respondent to the Complainant upon the Respondent obtaining

occupation certificate (OC) for the said project. However, in case the

Respondent so desires to pay the same before obtaining OC the period

of interest ca/culation sha/l be from 01.01.2018 up to date of refund of
the entire amount together with interest as aforesaid.,,

ii, Respondent Promoter is directed to refund the entire paid amounts

within 23 days to Appellants allottees together with interest from the

date of receipt of the payments at the rate of highest marginal cost of

lending rate of State Bank of India plus Zo/o, failing which, promoter will

pay interest at this rate on the total amount due and outstanding as on

30th November 2023 till its complete refund/ realisation of these

outstanding amounts along with interest.

c) No order as to costs.

d) In view of the provisions of Section 44(4) of the Act of 2016, a copy of

this order shall be sent to the parties and to N4ahaRERA.

I'h
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